


















































24.

25.

26.

On cross-examination, Dr. Gupta was asked whether he could estimate the risk of

-Hepatitis C infection through the sharing of infected needles by injection drug

users. He answered that he was not aware of any way to quantify that risk but that
he was familiar with the 1% estimate mentioned by Dr. Millson and that it
sounded right. It was then pointed out to him that this estimate would be contrary
to his own evidence that his Hepatitis C positive patients claim to know the
particular incidents of needle sharing that caused their Hepatitis C infections,
something they could not do if the risk was only 1%. Dr. Gupta responded that he
was only testifying about his patients’ beliefs, as reported to him in a clinical
setting. He stated that in addition to the other known risks of exposure, in
particular, tattoos and blood transfusions, the cause of Hepatitis C remains
unknown in 20% of the infected population. Still, he acknowledged that it is
“axiomatic” that the risk of transmission through needle sharing is high because

infection can result from a single incident of needle sharing.

Dr. Gupta testified that his patients were not reluctant to tell him about their
behaviour, “they tell me anything”, and that he believed that they were honest
with him. He stated he had never heard of any cases of IV drug users combining
sex with IV drugs though there might be “rare instances” of this behaviour. He
noted that the opiates drugs, like heroin, reduce libido in both men and women
and can produce impotence in men. As a result, users of these drugs often stop
having sex. Dr. Gupta also did not agree that unprotected sexual relations could

be analogized or equated with a willingness to share needles.

Dr. Gupta testified that while track marks are commonly observed on the arms of

injection drug users, such marks can heal and disappear.

Expert Evidence presented by the Administrator

27.

Paragraph 8(b) of the CAP required the Administrator to “obtain the opinion of a

medical specialist experienced in treating and diagnosing HCV as to whether the
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28.

HCYV infection and the disease history of HCV Infected Person is more consistent
with infection at the time of ... the Class Period transfusion(s) or ... the non-
prescription intravenous drug use as indicated by the totality of the medical
evidence.” The medical specialist from whom the Administrator obtained an

opinion was Dr. Gary E. Garber.

A letter stating Dr. Garber’s opinion was included in the materials forwarded to
me and the parties prior to the hearing.!® At the hearing, Dr. Garber also provided |
a copy of his Curriculum Vitae, 37-pages in length, single-spaced.'® No shortened
version was provided but most of the following information was elicited from Dr.
Garber through questions by the Administrator’s counsel. Dr. Garber obtained his
MD in Calgary in 1980. He became a specialist in Internal Medicine in 1984 in
Toronto and pursued a fellowship in the Division of Infectious Diseases at the
Vancouver General Hospital between 1983 and 1986. From 1986 to 1990, he was
Assistant Professor of Medicine with a cross appointment to the Department of
Microbiology & Immunology at the 'University of Ottawa. In 1990, he became the
Head of the Division of Infectious Diseases in the Department of Medicine at the
University of Ottawa. In 1985, he received a Certificate of Special Competence in
Infectious Diseases, issued'by the Royal College of Physicians of Canada. In
1998, he became a Fellow of the Infectious Disease Society of America. Since
2004, he has been a member of the Provincial Infectious Diseases Advisory
Committee created by the Ontario Ministry of Health and Long-Term Care. Dr.
Garber stated that he has more than twenty years experience working with over
1600 Hepatitis C patients - or what were formerly referred to as Hepatitis non-A,
non-B patients. He also stated that he had direct treatment experience with |
approximately 1,000 Hepatitis C patients at the Ottawa Hospital Viral Hepatitis

Program.
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Exhibit 1, pp. 286-7.
Exhibit 10.
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29.

30.

31.

Dr. Garber provided a written opinion to the Administrator by letter dated

November 20, 2006. The most significant part of this letter reads as follows:

The key question is where did this individual acquire hepatitis C
infection[?] On the one hand, we have one unit of transfused blood that
cannot be traced. On the other hand, it is well documented extensive drug
injection drug use intermittently and over a prolonged period of time. The
evidence of prior natural infection to hepatitis B does also indicate at risk
behaviour for transmission of blood and body fluids whether this was from

injection drug use or sexual transmission cannot be determined

definitively.

... Although one cannot dismiss categorically the small but real risk from
a single unit of blood that cannot be traced, it is far more likely that

injection drug use over a prolonged period of time would enable multiple

potential exposure points whether through needle sharing or contamination

of supplies. That risk would also be validated with evidence of other

exposure to blood borne pathogens (hepatitis B).

In summary, on the balance of probability it is more likely that this
individual was exposed to hepatitis C through injection drug use than
through a single untraceable unit of blood. Based on the information I
have seen, I am unable to pinpoint with any accuracy when the infection

likely occurred.

Dr. Garber’s additional oral evidence and opinions can be summarized as follows.

He explained further why there was nothing in the Claimant’s HCV disease
history that permitted him to draw a conclusion about when the infection

occurred. His letter had described the Claimant’s HCV disease history as follows:
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32.

In 1992 screening for hepatitis showed that she had antibodies to hepatitis
C and had significant jump in her liver function tests in 1993 when the
SGOT climbed to 328. Subsequently she was seen by a Viral Hepatitis
Clinic [in 1993] in Toronto and repeat liver function tests at the time had
normalized and there had been some waxing and waning of these liver
functions tests with slight elevation determined on a number of occasions
in the mid-90s. More recently in 2003-2004 her liver functibn have
remained normal and testing for hepatitis C has shown she has genotype 1
with low viral load at 9x10°. She then underwent a liver biopsy which has
actually shown minimal damage with grade 0-1 fibrosis and grade 2

inflammation.

Dr. Garber stated that a jump in the Claimant’s SGOT might indicate a possible
point of infection within the previous six months and that such a jump was
observed in 1993. He also noted that there was no evidence of such a jump taking
place within six months of the Claimant’s 1987 blood transfusion. He was
nevertheless not prepared to draw any conclusion from this evidence, or lack of
evidence, about the point of infection. He explained that this is because an
undefined percentage of patients develop no noticeable symptoms within six
months of exposure to Hepatitis C and, therefore, provide their doctors with no-
reason to investigate their Hepatitis C status at that time. In this regard, I note that
the Claimant’s case demonstrates how such a SGOT jump might come and go
without the patient’s Hepatitis C status ever being investigated. In a letter to the
Claimant’s family doctor in 1993,'7 the doctor at the Clinic for Viral Hepatitis in

Toronto observed:

Just a follow up note on this 31 year old lady who was incidentally found
to be Hepatitis C+ve and had an abnormal AST [SGOT] of 328 [that is,
she was not tested due to symptomology]. As I mentioned in my last letter,

[the Claimant] was perfectly asymptomatic at the time I saw her [on July
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Exhibit 1, p. 197.
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33.

34.

16, 1993] and indeed liver function tests done on that day were perfectly
normal apart from a slightly elevated total bilirubin of 27 umol/L. This
‘most likely represents Gilbert’s disease. It is certain that [the Claimant]
had a flare of her Hepatitis C at the time you saw her and she has
recovered from this. [The Claimant] feels perfectly well at the moment
and wanted to withdraw from the Hepatitis Clinic. I explained to her that

Hepatitis C is a chronic disease and she needs follow up. ...

Dr. Garber also explained why the fact that the Claimant has remained

asymptomatic does not assist in determining her time of infection. Not all patients

- who have been exposed to Hepatitis C, and test positive for the antibody, go on to

develop Hepatitis C and, for those that do, it normally takes 15 years for the
symptoms to appear. The Claimant’s being asymptomatic would, therefore, be
consistent with her having been infected after her blood transfusion and the
infection simply havir;g not yet had enough time to progress into Hepatitis C. But
it would also be consistent with her having been infected at any time, before,
during or aﬁeg her blood transfusion, and her infection never developing into

Hepatitis C.

On the other hand, Dr. Garber thought that Dr. Millson over-estimated the risk of
infection through the transfusion of a single unit of blood during the Class Period.
In his view, the risk was not 1 over 400, or .25%, but rather 1 over 1000, or .01%.
He also reiterated that whereas we know that the Claimant was only exposed to
this risk on one occasion, she may have been exposed to the risks of sharing
Hepatitis C infected needles or water on many occasions. He stated that the
greater the number of times a person uses I'V drugs, the greater the chances for
breaches or compromises in the precautions taken. He also stated that drug
addiction and related illnesses can affect memory and that he has spoken to some
1\ drug users who could not even recall where or when they injected. He also

suggested that some IV drug users might deny sharing needles in the past because
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35.

36.

they now know “the rules of the game”. Nevertheless, he acknowledged that some

IV drug users do use alone.

Dr. Garber also disagreed with Dr. Millson’s estimate that the risk of infection
from a single sharing of a Hepatitis C infected needle or water was only 1%. He
maintained that such an estimate could not be reliably based on Hepatitis C
infected needle stick injuries. The difference between the two was, he stated, that
while IV drug users intend to introduce substances into their veins, victims of
accidental needle stick injuries do not. He acknowledged that trial studies could
never bé conducted to better ascertain the risks of sharing needles or water but
stated thétt, in his view, the risk of infection from the sharing of Hepatitis C
infected needles or water was extremely high. Moreover, he testified that whereas
the risks of needle sharing were better known after 1984, due to the HIV/AIDS
scare, the risks of sharing water while taking IV drugs was not widely known

until the last ten years.

The Administrator’s counsel drew Dr. Garber’s to the fact that when the Claimant
was admitted to hospital in July 1987 as a result of her motor vehicle accident,
one of the doctors stated in a report: “She is a prostitute.”'® This was the only time
in any of the oral evidence that this issue was addressed but I note that there was
other documentary evidence suggesting that the Claimant may have worked as a
prostitute.'” The Claimant was given this documentary evidence before the
hearing but made no attempt to deny its accuracy in her own evidence and did not
give any evidence in reply to Dr. Garber’s evidence. In Dr. Garber’s view, an IV
drug user who sells sex for money in order to buy drugs is less likely to exercise

caution in the use of IV drugs.
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Exhibit 1, p. 263 but also found in Exhibit 2, p..58. Exhibit 2 is the set of documents the

Administrator supplied to Dr. Garber. It does not contain all the documents contained in Exhibit 1. In
particular, Exhibit 2 does not contain the summary provided to Dr. Garber, his letter in response or the
Administrator’s subsequent analysis of the claim. Those documents are only found in Exhibit 1. Exhibit 1
and 2 also have different pagination,
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There are references in the family doctor’s 1992 notes to the Claimant’s temptation to “turn

tricks”, either for money or as part of “acting out”. Exhibit 1, pp. 159-161.
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Other witnesses

37.

38.

39. .

Two other persons testified at the hearing on behalf of the Claimant; Ms. Lori
Naylor and Mr. Raffi Balian. Both testified about their work with IV drugs users
and their knowledge of the behaviour of IV drug users. However, since neither
was able to testify about the Claimant’s behaviour while she was an IV drug user,

their evidence was of little assistance to me.

Ms. Carol Miller, a registered nurse and the Administrator’s Appeal Coordinator,
testified about the process used to reach the decision to deny the claim. She stated
that the four-member “IDU Committe¢” used a chart that identifies the seven
factors outlined under paragraph12-of the CPA = those that would support the
Claimant’s entitlement - and the seven factors outlined under paragraph 13 of the
CPA - those that would not support the Claimant’s entitlement. The chart was
entered into evidence.” Like paragraphs 12 and 13 of the CPA, the chart states:
“... none of these factors may prove conclusive in any individual case because the
Administrator must consider the totality of the evidence ...” Ms. Miller testified
that the IDU Committee found that none of the first set of seven factors would
support the claim and three of the second set of seven factors would not support
the claim. Accordingly, Ms. Miller stated, the IDU Committee decided to reject

the claim.

During the course of Ms. Miller’s evidence, questions arose about the process
used to try to locate the donor of the untraceable unit of blood received by the
Claimant in July 1987. The parties agreed to adjourn the hearing so that I could
order the Administfator “to request that Canadian Blood Services include in the
Traceback Summéry information relating to the steps taken by the Tracing
Agency in locating the last donor [of the untraceable unit of blood], and whether

there are further additional steps that can be taken by Canadian Blood Services to
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locate the unidentified donor.” In a letter to Ms. Miller dated June 17, 2008,

Canadian Blood Services responded that the unit of blood in question was:

... subjected to our in-house Standard Operating Procedures which has a
process outlined for donor identification. The process included an attempt
to make a telephone call to the donor using the donor telephone number on
file with CBS, but the phone number was “out of service”. The donor
information was then sent to the TRAX tracing agency on 2004-10-22. On
2004-11-30, they reported that they were unable to locate the donor.

The letter from CBS went on as follows:

CBS has recently contacted the TRAX company and verified that fhey are
unable to disclose the methods they employ in locating persbns for CBS.
There is a legal and binding contract of disclosure, plus detailed scripting
for their specific use for CBS, when contacting people. The tracing agency
agrees to abide by all legislation and laws when acting on CBS’ behalf.

All information gathered remains confidential. The only information that

.is provided to the tracing agency is the case number, person’s name(s),

date of birth, last known address and, possibly, telephone number. TRAX
reports back within 30 days with a “not located” or information of a (new)
name, current address and telephone number. If the information is verified
by the CBS as correct, then CBS pays the fee agreed upon for the service.
If the information is NOT correct and CBS that this is NOT the person
they are loéking for, the CBS informs the tracing agency and the fee is

retracted.

It is clearly documented that all steps were taken, following CBS’
Standard Operating Procedures, to attempt to locate the donor in this case.

No further action can be or will be taken.
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Analysis of the Committee's decision

40.

41.

As Ms. Miller testified, the IDU Committee applied the CAP through a chart that
replicated the language of paragraphs 12 and 13. In my view, the Committee's
reliance on that chart was problematic for several reasons. First the chart only
permitted a “yes”, “no” or “not applicable” response for each factor. This
generally had the effect of assigning uniform weight to all the factors though, as
we shall see, it sometimes led to the doubling of the weight assigned to single
factors. Second, it focused attention on the language of, and the evidence under,
paragraphs 12 and 13, rather than on the language of the CAP read as a whole and
the obligation it imposes to “weigh the totality of the evidence”. Third, it ignored
an important limitation on the Claimant’s to obtain evidence in support of her

claim.

The limitation on the Claimant’s ability to obtain evidence in support of hér claim
relates to the first factor identified in paragraph 12(a) of the CAP: “identification
of a Class Period Blood transfusion from an HCV antibody positive donor”. The
Claimant had to prove that she was infected for the first time by her blood
transfusion. She could not succeed merely by proving that her transfusion
included blood received from an HCV antibody positive donor. That would not
establish that she was first infected by the transfusion. Nevertheless, had she been
able to prove that her transfusion included blood received from an HCV antibody
positive donor, the balance of her burden of proof would have definitely been
lighter. She could have then argued that she would have ultimately been infected
by her transfusion in any event and that she, therefore, only had to prove that her
pre-transfusion use of IV drugs, or her other pre-transfusion risks, did not result in
her first infection. She was not able to lighten her burden of proof in this way
because she had no ability to either obtain evidence or to challenge evidence in
relation to the traceback. She had to rely on the Administrator, who, in turn, relied

on the Canadian Blood Services (CBS) who, in turn, relied on the employees of
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42.

43.

the TRAX tracing agency who, in turn, were apparently not obliged “to disclose
the methods they employ in locating persons for the CBS”. CBS was satisfied that
“éll steps were taken” and perhaps they were, but, in my view, it is significant that
the Claimant had no ability to either discharge her onus of proof in relation to this
factor or to verify or challenge the investigation that led to an inconclusive
traceback. That does not, of course, change the fact that no HCV antibody
positive donor was found; nor does it render that fact irrelevant. It does, in my
view, reduce the weight that should be assigned to this factor. Under the chart,
this factor was given the same weight as the other six factors enumerated in

paragraph 12.

The first factor mentioned in paragraph 13(a) of the CAP also relates to the
traceback: “failure to identify a Class Period Blood transfusion from an HCV
antil?ody positive donor”. The Committee noted here, as it had under paragraph
12(a), that “no pbsitive donor found”. Applying the chart, this factor was then
treated as a factor that would not to support the claim. This resulted in a doubling
of the weight assigned to the negative factor that no positive donor was found,
under both paragraph 12(a) and again under paragraph 13(a). In fact, this should
have been treated as a neutral factor under paragraph 13(a). That is because, in
this case, the reason why there was a “failure to identify a Class Period Blood
transfusion from an HCV antibody positive donor” was that one of the units
transfused to the Claimant could not be traced back.?? That was, by itself, a

neutral, not a negative, factor.

Paragraph 12(b) of the CAP indicates that it would have been a factor in the
Claimant’s favour if she had been under the age of 18 at the time of the

transfusion. Since she was 26 years old at the time of the transfusion, she did not
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Of course, another reason why there might be a “failure to identify a Class Period Blood

transfusion from an HCV antibody positive donor” would be that all the tracebacks were negative.
However, paragraph 6 of the CAP states that the CAP does not apply “If the result of a traceback
investigation is such that the Traceback CAP requires the Administrator to reject the claim of the HCV
Infected Person”. If the tracebacks were all negative, section 3.04 of the Plan required the Administrator to
reject the claim without any further investigation.
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45.

benefit from this factor. Applying the chart, the Committee regarded this as a
negative factor and assigned it the same weight as the other six factors mentioned
in paragraph 12. This factor is obviously aimed at protecting minors and cannot
be assigned zero weight. However, it did not require the Committee, and it does
not require me, to assign this factor any specific weight when assessing the

eligibility of persons 18 years of age or older.

The factors identified in paragraphs 12(c) and 12(e) of the CAP both relate to the
period of IV drug use. Paragraph 12(c) stipulates that it would have been a factor
in the Claimant’s favour if “reliable evidence establishes that the non-prescription
intravenous drug use took place after July 1, 1990”. Likewise, paragraph 12(e)
stipulates that it would have been a factor in the Claimant’s favour if there was
“reasonably reliable evidence that the non -prescription intravenous drug use
history is subsequent to ... the Class Period transfusion(s) ...” Since the Claimant

started her use of IV drugs many years before both her blood transfusion in 1987

and July 1, 1990, she did not benefit from either of these factors. But these factors

are only significant in cases in which it is possible to determine from the disease
history that the infection probably took place prior to or during the Class Period,
1986 to 1990, thus pointing away from the IV drug use as the likely cause of first
infection. When, as in the Claimant’s case, the infection may have taken place

before or after 1990, the period of drug use is, by itself, of no assistance in

determining the likely cause of first infection. Under the chart, these factors were

nevertheless given the same weight as the other five factors enumerated in -

paragraph 12.

Paragraphs 12(d) and 13(b) of the CAP both specifically address the factor of
disease history. In this case, the disease history was as consistent with the
Claimant having been infected by her 1987 blood transfusion and as it was with
her having been infected by her IV drug use. It was, therefore, a neutral factor.
Applying the chart, the Committee recognized the neutrality of this factor by
answering “no” to the factor identified in paragraph 12(d) and “yes” to the factor
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46.

47.

identified in paragraph 13(b), noting in both cases Dr. Garber’s inability to

identify the time of the infection. These self-cancelling answers produced the

correct result but demonstrate the Committee’s focus on the factors enumerated -

under paragraphs 12 and 13 and its determination to apply the chart.

The factors identified in paragraphs 12(f) and 13(c) of the CAP both relate to the
number of occasions IV drug use took place and to whether non-sterile or shared
equipment was used. Paragraph 12(f) states that the factor can only be regarded as
positive if there is “reasonably reliable evidence that the non-prescription
intravenous drug use was limited to a single occasion and was done with sterile
equipment which was not shared.” (my emphasis) Likewise, 13(c) states the
factor can only be regarded as negative if there is “reasonably reliable evidence
that the non-prescription intravenous drug use took place on more than one
occasion or was done with non-sterile or shared equipment”. In other words, read
in isolation, these two paragraphs appear to state that if it is established that the
claimant used IV drugs on more than one occasion, it is immaterial that hé/she
also claims or presents evidence that, on each occasion, he/she used sterile
equipment that was not shared. That appears to be how the Committee understood
these paragraphs. It duly noted in both parts of the chart that the Claimant “states
never shared” but made no attempt to weigh or assess the reliability of this
assertion. Instead, it concluded that both factors should be regarded as negative,

apparently solely because of the multiple occasions the Claimant used IV drugs.

I cannot agree that no weight can be assigned to a claimant’s testimony that
he/she never shared needles or drugs merely because he/she admitted using IV
drugs on many occasions. In my view, this restricted reading of paragraphs 12(f)
and 13(c) conflicts with paragraph 9 of the CAP which states that the
“Administrator shall weigh the totality of evidence”. That requirement is then
repeated at the beginning of paragraphs 12 and 13 of the CAP, together with a

statement that “none of these factors [as listed in those paragraphs] may prove
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49.

conclusive in any individual case”.?® Furthermore, paragraph 11(d) of the CAP
allows a claimant to produce affidavit evidence dealing with any of the following
issues: “whether the drug paraphernalia used was sterile; whether the HCV
Infected Person shared needles; the best estimate of the number occésions and
time period during which the HCV Infected Person used non-prescription
intravenous drugs”. I acknowledge that paragraph 11(d) appears to require that
such affidavit evidence come from both the claimant “and a person who know the
HCYV Infected Person at the time he/she used non-prescription intravenous drugs”
(my emphasis). However, in view of the CAP's clear direction to weigh the
totality of the evidence, I am satisfied that the Committee was, and I am also,
entitled to consider ﬂie'Claimant’s evidence that she never shared needles or
drugs even though she used IV drugs on many occasions and even though her
evidence is not supported by the evidence of other persons who knew her at the

various times she used IV drugs.

Paragraphs 12(g) and 13(d) of the CAP both address the issue of ekposure to
Hepatitis B prior to her blood transfusion. Since the Claimant had been exposed to
Hepatitis B prior to her blood transfusion, this was another negative factor in her
case. But by providing negative answers under both parts of its chart, the
Committee once again doubled the weight of what was really only one negative
factor. In my view, paragraphs 12(g) and 13(d) required the Committee, and
require me, to assign some weight to the Claimant’s exposure to Hepatitis B prior
to her blood transfusion. However, they did not require the Committee, and they

do not require me, to assign any specific weight to this factor.

Paragraph 13(e) of the CAP raises the issue of whether the Claimant refused “to
permit the Administrator to interview any person the Administrator believes may
have knowledge about the non-prescription intravenous drug use or disease

history of the HCV Infected Person”. There was no evidence that the Claimant
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This language is also set out in the chart used by the IDU Committee but, as already explained, it

would not appear that in applying paragraphs 12(f) and 13(c) of the CAP, the Committee considered
anything other than the fact that the Claimant used IV drugs on many occasions.
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51.

ever refused to permit such enquires. The Committee nevertheless chose the
“N/A”, not applicable, response in completing its chart. The accurate response
would have been “no”, there had never been such a refusal. Since the Committee
regarded “no” answers to factors identified under paragraph 12 as negative
factors, it might have then regarded a “no” response to a factor identified under

paragraph 13 as a positive factor. The “N/A” response did not allow this

~approach. Nor did it allow the Committee to consider this factor in assessing the

Claimant’s credibility though, again, there is no indication that the Committee

made any attempt to assess the Claimant’s credibility.

Paragraph 13(e) deals with the information that might be obtained from the testing
of a claimant’s blood donations. The Committee noted that the Claimant in the
case was “never a blood” donor and answered “N/A”, not applicable, in response

to this factor.

Paragraph 13(g) asks whether there is information which “is in any other way
consistent with infection with HCV by non-prescription intravenous drug use
prior to ... the Class Period Blood transfusion(s)” (my emphasis). The Committee
answered “no” to this factor, noting only that the Claimant had a positive
Hepatitis B prior to her blood transfusion, a factor which had already been taken
into consideration under paragraphs 12(g) and 13(d). In fact, the opinion the
Committee had obtained from Dr. Garber would have allowed it to answer “yes”
to this question. He had said: “Although one cannot dismiss categorically the
small but real risk from a single unit 0f blood that cannot be traced, it is far more
likely that injection drug use over a prolonged period of time would enable
multiple potential exposure points whether through needle sharing or
contamination of supplies.” This statement did more than repeat the Claimant's
history of IV drug use, a factor already considered by the Committee. It also
expressed an opinion about comparative risk which pointed towards IV drug use,

not the blood tranfusion, as the likely cause of first infection.
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My Analysis and Conclusion

52.

53.

54.

I find that the Committee failed to assess two significant factors in deciding this
claim: the comparative risk of infection from IV drug use versus a blood
transfusion and the Claimant's credibility. To be fair, neither of these factors is
specifically referred in the CAP. Moreover, I received more evidence about
comparative risk than the Committee and I also had the opportunity to assess the
Claimant’s credibility through the hearing process. Nonetheless, the evidence
with respect to these two factors has become part of “the totality of the evidence”

before me and, in my view, must be assessed in order to properly apply the CAP.

Dealing first with comparative risk, the evidence of both Dr. Millson and Dr.
Garber suggested that from a statistical point of view, the risk of infection through
a single sharing of a needle or water by IV drug users was greater than the risk of
infection through a transfusion of a single unit of blood during the Class Period.
Dr. Garber estimated a lower level of risk through blood transfusion, one in a
thousand, than did Dr. Millson, who estimated that risk to be one in 400. I note,
however, that Dr. Garber testified in another case that this risk was somewhere
between one in a thousand and one in a hundred?. This would put his estimate
closer to Dr. Millson’s. Still, based on the evidence before me, the statistical risk
of infection through a single sharing of a needle or water by IV drug users
appeared to be at least double the risk of infection through a transfusion of a

single unit of blood during the Class Period.

And yet, as noted by the Court at paragraph 37 of its decision in Parsons v.
Canadian Red Cross Society 51 O.R. (3d) 261: it would be "fundamentally unfair
to exclude an individual on the basis of a group statistic without regard to the
individual attributes or circumstances." In this case, it would be unfair to exclude
the Claimant on the basis of a statistical estimate that assumed that she shared

needles or water with other IV drug users without considering her evidence that
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see paragraph 16, page 11 of Decision 13602, released November 28, 2007.
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56.

she never shared needles or drugs. In short, as I see it, this claim cannot be

decided without assessing the Claimant's credibility. That assessment must

consider both the possibility, or the probability, that she was prepared to give

false evidence and the possibility, or the probability, that her evidence was

inaccurate, regardless of whether she believed it to be true.

The Administrator's counsel submitted that the Claimant’s credibility had to be

assessed in light of the following evidence:

2)

b)

d)

the numerous inconsistencies in her statements‘ and evidence regarding
the periods of use of IV drugs.

her probable ignorance of the risks of sharing needles or water when
she started to use IV drugs in 1977 due to both her own youth at the
time and to the fact the HIV/AIDS scare had not yet happened,
bringing with it greater awareness of those risks.

her willingness to engage in unprotected sex during contemporaneous
periods, demonstrating a lack of caution to protect herself from
infectious diseases.

fhe evidence that she sometimes combined sex and drugs, thus
establishing that she did not always prefer to be alone when using IV -
drugs.

the evidence that she worked as a prostitute and Dr. Garber's evidence
that she was, at least during these periods, less likely to éxércise
caution in the use of IV drugs.

the fact that the Claimant was Hepatitis B positive prior to her blood

transfusion.

As to sub-paragraph a), there were indeed numerous inconsistencies in the

Claimant’s statements and evidence regarding the periods of her IV drug use.

However, I note that at the very beginning of the claims process, before any

medical documents had been obtained, the Claimant admitted to both the
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Administrator and to her doctor that she had used IV drugs on many occasions
before her blood transfusion in 1987. She later made further, though sometimes
conflicting, admissions about when she used IV drugs. This was not the behaviour
of claimant who was attempting to conceal her IV drug history. In my view, the
fact that she gave conflicting evidence about when she used IV drugs does not
establish that she gave false or inaccurate evidence about how she used IV drugs.

I accept that she could have been mistaken about the periods, which were
multiple, but honest and accurate about what she described as her universal

practice: she never shared needles or drugs.

There was also evidence to support each of sub-paragraphs b), ¢), d) and €). But
even if the Claimant was ignorant of the risks of sharing needles or water, I accept
that she may have generally preferred to use IV drugs alone, to be a “closet user”,
and have never been prepared to share them with sexual partners due to the cost
of obtaining them. In my view, there was nothing inherently implausible in the
Claimant’s evidence in these regards. On the contrary, her evidence struck me as
plausible given that she initially started using IV drugs in her mother’s home and
that she may have, during certain periods, paid for her drugs by working as a
prostitute. On the other hand, if the Claimant was aware of the risks of sharing .
needles and water, I accept the evidence of Dr. Millson and Dr. Gupta that there is
no necessary connection between an IV drug user’s willingness to take risks in

sexual matters and her willingness to take risks in using IV drugs.

As to sub-paragraph f), the fact that the Claimant was Hepatitis B positive prior to
her blood transfusion, I acknowledge, as the CAP requires, that this fact increases
the possibility that the Claimant contracted both Hepatitis B and C prior to her
blood transfusion through IV drug use. However, whereas there is no other
evidence to establish this, there is evidence, given by Dr. Millson, that sexual
contact, not needle sharing, is the most common mode of transmission of

Hepatitis B. I, therefore, assign little weight to this factor.
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I also assign little weight to the fact that the Claimant was not under the age of 18
at the time of her blood transfusion. This factor may assist claimants under the
age of 18 but it should not, in my view, serve to undermine claims by persons 18

years of age and older.
I find three reasons to assess the Claimant’s credibility in her favour:

a) from the outset of her claim, she admitted to significant, pre-transfusion
IV drug use.

b) she never refused to permit the Administrator to obtain documents or to
interview any person who might have knowledge about her IV drug use.

a) near the very end of the hearing, she consented to my order requiring the
Administrator to ask CBS to advise whether further steps could be taken to
locate the donor of the “untraceable” unit of blood she recei\}ed in 1987;
before making this consent order, I carefully explained to the Claimant
that she ran the risk that the donor would be found, that his/her blood
would test negative for the HCV antibody and that her claim would then

have to be rejected; she nevertheless agreed without hesitation.

The Claimant bore the onus of proving, on the balance of probabilities, that she.
was first infected with HCV by her blood transfusion in July 1987. I find that f:he
Claimant discharged that onus by establishing, on the balance of probabilities,
that Whiie she used IV drugs, she never shared needles or IV drugs. She did not -
specifically testify that she never shared water but I am satisfied that she would
have had no reason to do so unless she shared IV drugs. For these reasons, I

reverse the Administrator's decision and allow the claim.

7414%%/;?) 2008
< |

David Leitch, Referee Date
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